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I. Introduction

One of the subjects dealt with by the European Union in the sphere of foreign relations since an early stage is the Arab-Israel conflict, or the Middle East peace process 
. This activity took place mainly in the framework of the EPC (European Political Cooperation), and later of the CFSP ( Common Foreign and Security Policy). Since Jerusalem is a central issue in this context, the EU from time to time has dealt with this question.

The usual tools of the CSFP are declarations, joint actions 
, common positions 
 and since 1999 also common strategies 
. So far, in the Middle East context the EU has acted mostly by declarations and a few joint actions by the Council and by the European Council. However, we may also refer to certain resolutions adopted by the European Parliament and to answers given by the Council and the Commission to questions submitted by members of the European Parliament. Other documents may also have to be consulted.

In dealing with EPC and CFSP matters, one has to bear in mind that these activities of the EU are of an intergovernmental nature and hence subject to international law, and not to community law 
. This situation could of course change in the future.

The discussion will center on two main subjects: The attitude of the EU with regard to the existing situation in Jerusalem, on  the one hand, and its opinion on appropriate solutions, on the other hand. Two practical, less central, issues will also be mentioned, namely, the dispute between the EU and Israel about visits to the „Orient House“, and the refusal of the EU to participate in the celebrations of the 3000th anniversary of the foundation of Jerusalem.

In order to put the EU activities in the proper context, we will start by outlining the question of Jerusalem in the peace process.

II. Jerusalem and the Peace Process

When studying the Jerusalem question one has to bear in mind at least five aspects. The city is the object of conflicting national aspirations of two people - the Israelis and the Palestinians. It is holy to many millions of peoples - Christians, Jews and Muslims - who do not live there. The population is rather heterogeneous and includes members of some 40 different communities. There is a close relationship - social, economic, religious, cultural and technical - between the city and its periphery, irrespective of the political status of the various areas. Many people have developed a strong emotional attachment to the city, and it has become of symbolic significance. These facts explain the difficulties involved in solving the Jerusalem question.

The recent stages of the peace process started in 1991, with the convening of the Madrid Peace Conference, with the participation of Israel and all its neighbours 
. It was convened after the Gulf War by the U.S. and the Soviet Union, and the European Community participated in a status similar to that of the convenors. The conference was followed by bi-lateral a well as multi-lateral negotiations. Jerusalem was not on the agenda of the conference, but it was mentioned in a letter of assurances from the U. S. that accompanied the letter of invitation to the conference sent to the Palestinians 
. 

In 1993 the PLO and Israel conducted secret negotiations, and as a result, certain letters were exchanged and a Declaration of Principles was signed. The letters involved mutual recognition by the PLO and Israel, as well as renunciation of acts of violence by the PLO 
.

The Declaration of Principles on Interim Self-Government Arrangements 
 foresaw the peaceful solution of the conflict between Israel and the Palestinians in several stages, to start with a five year period of self-government, involving a transfer of powers from Israel and redeployment of the Israeli army.. The process should be completed by an agreement on a permanent settlement based on Security Council resolutions 242 (1967) and 338 (1973). This declaration constituted a turning point in the attitude of the two parties on the question of Jerusalem. The parties agreed that Jerusalem would not be included in the interim self-government arrangements - a concession by the Palestinians. Israel, on the other hand, conceded that Jerusalem would be one of the subjects to be dealt with in the framework of the negotiations on the „permanent status“
. In addition, it was agreed that „Palestinians of Jerusalem who live there will have the right to participate in the election process“ for the interim self-government authority for the West Bank and Gaza,
 although Jerusalem is not within the jurisdiction of that authority.

About a month after the Declaration of Principles was signed, a letter was sent by the Foreign Minister of Israel Shimon Peres to the Foreign Minister of Norway, Johan Jurgen Holst. According to this letter, „all the Palestinian institutions of East Jerusalem, including the economic, social, educational, cultural, and the holy Christian and Moslem places, are performing an essential task for the Palestinian population“ and „will be preserved“
.

The details concerning the participation in the elections were agreed upon in the Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip of 1995 
, and in an additional agreement on the Initial Registration Canvass of 1995 
. The Palestinians of the eastern neighbourhoods of Jerusalem participated in the elections which took place on 20 January 1996. The EU helped the Palestinians in the preparation of the elections and also took part in the monitoring 
.

In 1994 Israel and Jordan concluded a Treaty of Peace. It did not deal with Jerusalem as such, but with the holy places: „... Israel respects the present special role of the Hashemite Kingdom of Jordan in Muslim Holy shrines in Jerusalem. When Negotiations on the permanent status will take place, Israel will give high priority to the Jordanian historical role in these shrines“
.

As these lines are being written, Israel and the Palestinians are negotiating on the permanent settlement, including the question of Jerusalem. According to the Sharm el-Sheikh Memorandum of September 1999, the parties agreed to “make a determined effort to conclude a Framework Agreement on all Permanent Status issues“ by February 2000, and a comprehensive agreement by September 2000 
.

III. The EU and the Present Situation in Jerusalem

As is well known, from 1948 until 1967 Jerusalem was divided between Israel and Jordan, in accordance with the 1949 General Armistice Agreement 
. At the beginning of the Six- Day War of 1967, Jordan attacked the areas under Israeli control. Israel repelled the Jordanian attack and took the areas which had been under Jordanian control. After the end of the hostilities, Israel extended its „law, jurisdiction and administration“ to eastern Jerusalem and enlarged the municipal area of Jerusalem 
. In addition, since the new areas included many holy places, she adopted the Protection of the Holy Places Law, of 5727-1967 
. The unification of the city and its status as capital of the State as well as the protection of the holy places were reconfirmed by the Basic Law: Jerusalem Capital of Israel, of 1980 
.

The EU has disapproved these acts undertaken by Israel. Thus, in the 1980 Venice Declaration adopted by the European Council it is said that „ they will not accept any unilateral initiative designed to change the status of Jerusalem...“ 
. 

With regard to the new Jewish neighbourhoods established in the areas that came under Israeli control in 1967, the EU considers them illegal: „Jewish settlements in the territories occupied by Israel since 1967, including East Jerusalem, are illegal under international law and under the 4th Geneva Convention in particular“ 
.

Without going into a detailed legal analysis, it should however be mentioned that there are also different opinions on the legality of the settlements. In particular, it has been maintained that by Article 49 (6) of the Fourth Geneva Convention of 1949, the parties have only committed themselves not to  „transfer“ civilian populations into occupied territories, namely, only forceful transfers, as practised in World War II, are excluded; the Convention does not preclude voluntary movement by individuals, according to this opinion 
. Moreover, both the 1993 Declaration of Principles 
 and the 1995 Interim Agreement 
 have delayed the discussion of the settlements and put it on the agenda of the final status negotiations. On the other hand, the parties have agreed that „Neither side shall initiate or take any step that will change the status of the West Bank and the Gaza Strip pending the outcome of the permanent status negotiations" 
.

The general policy of the EU on the status of Jerusalem has been defined several times,  e.g., in the declaration made by the Council on 1st October 1996 in Luxembourg 
: „East Jerusalem is subject to the principles set out in UN Security Council Resolution 242, notably the inadmissibility of the acquisition of territory by force and is therefore not under Israeli sovereignty. The Union asserts that the Fourth Geneva Convention is fully applicable to East Jerusalem, as it is to other territories under occupation“.

The reference to Security Council resolution 242 (1967) raises certain problems 
. It will be remembered that this resolution, adopted in November 1967, has been the cornerstone of the treaties of peace between Israel and Egypt (1979) and Jordan (1994) respectively. Moreover, it is to be the basis  for the permanent status negotiations with the Palestinians. The question is, whether the EU, by practically requiring a full withdrawal from all the territories occupied in 1967, including eastern Jerusalem, has drawn the right conclusions from the resolution.

The EU has singled out and quotes one paragraph in the preamble to the resolution. A look at some of the provisions in the main text may lead to a somewhat different conclusion:



„ The Security Council...



i. Affirms that the fulfilment of Charter principles requires the   establishment of a 



 just  and lasting peace in the Middle East which should include the application of 



 both the following principles: 



(i) Withdrawal of Israel armed forces from territories occupied in the recent 



     conflict; 



(ii) Termination of all claims or states of belligerency and respect for and 



 acknowledgement of  the sovereignty, territorial integrity and political 



 independence of every State in the area and their right to live in peace within 



 secure and recognized boundaries free from threats or acts of force;....“

 Israel and the Arab States disagree on the interpretation of this withdrawal clause. While the Arabs insist on complete Israeli withdrawal from all the territories occupied by Israel in 1967
, Israel is of the opinion that the call for withdrawal is applicable in conjunction with the call for the establishment of secure and recognized boundaries to be established by agreement 
. It seems that the EU has fully endorsed the Arab attitude.

The Arab States base their claim on the combination of the following phrases: the provision in the preamble on „the inadmissibility of the acquisition of territory by war“, and  „withdrawal of Israel armed forces from territories occupied in the recent conflict“, in the latter’s French version: „retrait des forces armÈes israÈliennes des territoires occupÈs lors du rÈcent conflit“.

Israel’s interpretation is based in the plain meaning of the English text of the withdrawal clause which was the draft presented by the British delegation. It is also based on the fact that proposals in the Council to add the words „all“ or „the“ before „territories“ were rejected; and on the idea, that in interpreting the withdrawal clause one has to take into consideration the other provisions of the resolution, including the one on the establishment of „secure and recognized boundaries“.

It seems that the resolution does not require total withdrawal for a number of reasons: 

(a) The inadmissibility of the acquisition of territory by war merely reiterates the

principle of international law that military occupation, although lawful if it is the result

of an act of self- defence, does not by itself justify annexation and acquisition of title to   

territory.

(b) The English version of the withdrawal clause requires only „withdrawal from 

 territories“, not from all territories, nor from the territories. This provision is clear and unambiguous. As Lord Caradon, the representative of Great Britain, stated in the Security Council on 22 November 1967: „I am sure that it will be recognized by us all that it is only the resolution that will bind us, and we regard its wording as clear...“ 
.

(c) Since there seems to be a discrepancy between the English and the French texts, the English version should be preferred because it is identical with the original version of the British draft on which the resolution is based 
. It is a well-established rule in international law that multilingual texts of equal authority in the various languages should be interpreted by „accordant la primautÈ au texte original“
, or the „basic language“ 
. Various authorities deal with this question in the context of the interpretation of treaties, but by analogy the relevant rules may also be applied to the interpretation of other categories of documents.

One should remember that English was not only officially a „working language“ in the Council, but also in practice the language of most of the deliberations. Indeed, English was used by ten members of the Council, while French was used by three, and Russian and Spanish by one each 
.

(d) The provision on the establishment of „secure and recognized boundaries“ included in para.1, subpara. (ii) of the resolution would have been meaningless if there had been an obligation to a withdrawal of Israelis armed forces from all the territories occupied in 1967. Similarly, there would have been no need to negotiate on borders, as is foreseen for the negotiations on the final status between Israel and the Palestinians 
, if Israel had to withdraw from all the territories.


To conclude, the gist of the withdrawal clause is that “[w]hen peace is made, the resolution calls for Israeli withdrawal to „secure and recognized boundaries“
. The EU, by quoting only one provision taken from the preamble, contorts the meaning of that passage and ignores other provisions of the main text which are no less important.


Like the UN, the EU is of the opinion that the eastern parts of Jerusalem are occupied territory subject to the Fourth Geneva Convention of 1949. Again, without going into a detailed legal analysis, it should be mentioned that there are also different opinions on this matter 
. Thus, some experts in international law maintain, that during the period 1949-1967 ( the time it was under Jordanian rule) , the area was under a vacuum of sovereignty: Britain had abandoned the area, but Jordan could not fill the gap because it had occupied east Jerusalem by an illegal act of aggression 
. This vacuum existed until Israel occupied east Jerusalem by a lawful act of self-defence and thus was entitled to fill the gap 
. Under a slightly different interpretation, Israel has the strongest relative title to the area in the absence of a lawful „sovereign reversioner“ due to Jordan’s lack of valid sovereignty 
.


As to west Jerusalem - the area which has been under Israeli jurisdiction since 1948, and is on the Israeli side of the armistice line established under the 1949 Agreement between Israel and Jordan 
, - the EU accepts the de facto control of Israel in these areas, without  de-jure recognition 
.


Several times the EU has urged the parties to refrain from activities which prejudge the outcome of the final status negotiations 
. Has the EU itself lived up to this principle? Let us examine the „Orient House“ affair. This building serves as headquarter for Mr. Faisal Husseini, the PLO’s representative in Jerusalem 
. The house serves as a centre for various administrative, political and quasi-political activities. Mr. Husseini even receives and briefs foreign diplomats in these premises. Israel claims that these activities contravene the commitments undertaken by the Palestinians in the 1993 Declaration of Principles 
 and in the 1995 Interim Agreement
, namely, that the offices of the Palestinian authority „shall be located in areas under Palestinian territorial jurisdiction in the West Bank and the Gaza Strip“.


This activity in the Orient House no doubt prejudges the outcome of the permanent status negotiations on Jerusalem. Nevertheless, the EU supports this activity by insisting that its emissaries pay a visit to the place and hold there official talks with Mr. Faisal Husseini. When a member of the European Parliament raised the question whether “holding official talks with Palestinian officials in East Jerusalem“ does not imply „recognition of Palestinian authority over that part of the city“, the Council answered as follows: 

„Since the Israeli annexation of East Jerusalem, existing Palestinian institutions in this part of the city have continued to function and new ones, including Orient House, have been created. With the aim of reaffirming the EU¥s policy on the status quo  in Jerusalem and exercising the right of free access to both parts of the city, foreign ministers of EU Member States make a point of visiting Orient House when they are in Jerusalem. However, Orient House is not an institution of the Palestinian Authority...“
.

On the other hand, the EU refused to participate in the celebrations of the 3000th anniversary of the foundation of Jerusalem - a mainly touristic enterprise - to which Israel had invited it. In response to a question submitted to the Council, the latter stated that, according to the Israeli organizers, the celebrations are intended to remind that King David established Jerusalem as his capital 3000 years ago. King David founded his city in what is today East Jerusalem. The EU`s attitude towards these celebrations is therefore a consequence of the non- recognition of the annexation of East Jerusalem by Israel. Moreover, the EU has always maintained that nothing should be undertaken which could prejudge the outcome of the permanent status negotiations 
.


No wonder that a member of the European Parliament expressed the question whether these two attitudes of the Council were consistent 
.

To conclude, the attitude of the EU towards Jerusalem can be summarized as follows: The EU accepts Israel’s de facto control over the western neighbourhoods but does not recognize Israeli sovereignty in these areas. The eastern parts are considered to be occupied territory subject to the Fourth Geneva Convention and Israel is requested to withdraw completely from these areas. The EU considers the establishment of new Jewish neighbourhoods in these eastern areas to be contrary to international law. The parties should refrain from activities which may prejudge the outcome of the permanent status negotiations, but it is doubtful whether the EU itself lives up to this principle with regard to the „Orient House“.

IV. The EU and the Future of Jerusalem


On several occasions representatives of the EU have expressed support for the implementation of agreements reached by the parties to the conflict and have also strongly supported the negotiations on the permanent status 
. It may be assumed that the EU will accept and welcome any agreement which the parties may reach.


But what is the solution preferred by the EU itself?  The answer is: internationalization of the city. This solution has been continuously advocated by the EU, at least  since 1971. On 13 May 1971 the European foreign ministers unanimously approved a paper which stated inter alia that „an international status must be given to Jerusalem“
. 


In the Venice Declaration of 13 June 1980 the Heads of State and of Government expressed their opposition to „any unilateral initiative designed to change the status of Jerusalem“, and stated that „any agreement on the city’s status should guarantee freedom of access for everyone to the Holy Places“
. With the aim of clarifying  and giving substance to the Venice principles, the directors for political affairs of the foreign ministries prepared a  document with a list of options on four subjects: 1. Withdrawal of all Israeli troops; 2. Palestinian self-determination; 3. Security guarantees for all states in the region; 4. The status of Jerusalem.
 The text was approved by the European Council in its Luxembourg statement of 2 December 1980: the Council declared that new contacts should be established with the parties concerned on the basis of the above recommendations
. The report remained classified, but its contents was published in two newspapers 
 from which the following quotations on the question of Jerusalem are taken: 

„All changes in Jerusalem are illegal which have occurred since the UN plan for the Partition of Palestine in 1947. Several solutions are possible. One would
be to return the city to the international status accorded in the UN partition plan. Another would be to divide  the city between Israel and the new Palestinian entity while placing the holy places under their respective religious authorities. A final option would be to divide the city and give international status to „the old city“ in East Jerusalem“ 
.

In 1990 the European Parliament adopted a resolution dealing with oppression in the territories under Israeli occupation. One paragraph in the preamble deals with Jerusalem. The parliament took into consideration that members of the Community adhere to the status of the city of Jerusalem as it has been defined by the UN General Assembly resolution 181 of 29 November 1947( which will be outlined below) 
.


The same opinion was reiterated in a Note Verbale sent by the Embassy of Germany in Tel Aviv in the name of the EU to Israel’s ministry of foreign affairs on 1st March 1999: 

„...The EU reaffirms its known position concerning the specific status of Jerusalem as a corpus separatum. This position is maintained in strict accordance with international law. The EU therefore does not intend to change its existing practices over meetings in Jerusalem...“ 
.

This Note Verbale  was sent in the context of the disagreement over visits to „Orient House“ by emissaries of the EU. The expression corpus separatum refers us to the above mentioned resolution 181 of the UN General Assembly which will now be discussed.


It will be remembered that in 1947, after World War II, Britain requested the UN General Assembly to consider the Palestine question, and on 29 November 1947 the Assembly adopted its famous resolution on the future government of Palestine
. The resolution recommended the establishment of an Arab state, a Jewish state, and a special entity of Jerusalem. Part III of the resolution dealt with Jerusalem. The General Assembly recommended the establishment of a „corpus separatum under a special international regime“ 
. The objectives were to be the preservation of the unique spiritual and religious interests in the city, and „to this end to ensure that order and peace, and especially religious peace, reign in Jerusalem“ 
. In addition, the regime was intended to foster cooperation among all the inhabitants of the city. The UN Trusteeship Council and a governor appointed by it were to administer the corpus separatum, 
 while preserving existing local autonomous units and considering the establishment of new ones.


The city was to be demilitarized and neutralized. In case of obstruction by one or more sections of the population, the governor was to have authority to take all necessary effective measures. Jerusalem was to have a police force composed of people recruited outside Palestine. A legislative council, elected by the adult residents of the city, would have had powers of legislation and taxation. However, the governor was authorized to veto any legislative or other measures that contravened the provisions of the Statute adopted by the Trusteeship Council for the city. In case of failure of the legislative council to act, the governor could adopt necessary temporary ordinances.


 The Statute was to provide for the establishment of an independent judiciary system, including a court of appeal. In the economic sphere, the General Assembly recommended the

 establishment of an economic union between Jerusalem and the Jewish and Arab states, that were to be established in Palestine.


The resolution also dealt with freedom of transit and visits, relations with the Arab and Jewish states, citizenship and human rights, in particular in matters of religion. Special provisions were intended to ensure existing rights at holy places (a hint to the historical status quo decreed by the Ottoman Empire in the 19th century 
) including rights of access and of worship. The Governor was authorized to undertake repairs at holy places in case the relevant community failed to carry out the necessary repairs. Another provision deals with the taxation of holy places. The protection of the holy places in Jerusalem was entrusted to the governor and he was also to have certain responsibilities with regard to holy shrines in the Jewish and the Arab state. Moreover, he was to be authorized to adopt decisions - on the basis of existing rights - in case of disputes between different religious communities or rites with regard to holy places in the Jewish and the Arab state.


The regime was to be established in the first instance for a period of ten years, after which the Trusteeship Council was to re-examine it in light of the experience acquired and in light of the wishes of the residents.


The corpus separatum was to apply to a large area, from ¡in Karim in the West to beyond the Eastern slopes of Mount Scopus and the Mount of Olives in the East, thus including El-Ezariya and Abu Dis; and from Shu`afat in the North to beyond Bet Jala, Bethlehem and Beit Sahur in the South (see attached map).


 The General Assembly resolution received the consent of the national  leadership of the Jewish community of Palestine 
, but the Arabs categorically rejected it 
 and immediately initiated attacks on Jewish towns and villages, including the Jewish neighbourhoods of Jerusalem. 


This, then, is the resolution and the corpus separatum to which the EU still subscribes. Moreover, according to the 1999 Note Verbale, this is in strict accordance with international law. The reference to international law is problematic. It should be remembered that this is a General Assembly resolution, and, as is well known, resolutions of the Assembly are mere recommendations. Only in matters of its internal regulations and of the UN budget is the Assembly  authorized to adopt binding decisions 
. If the two parties had accepted the resolution, it could have become binding for them because of their mutual consent. But, as mentioned, the Arabs rejected it vehemently. Since it was rejected by the Arabs, Israel’s consent has not matured into a binding commitment and lost its effect.


If the drafters of the Note Verbale of 1999 intended to say, that the opinion which favours the implementation of the corpus separatum idea is in conformity with international law, this would be acceptable. Inernationalization is not contrary to international law. But if the drafters wished to convey the idea, that there is an obligation under international law to accept and implement the corpus separatum regime, it would be difficult to agree with them 
.


The UN General Assembly in 1947 and the EU are  not the only ones who have favoured an internationalization of Jerusalem. Some have recommended the internationalization of the whole city while others limited that solution to the Old City or the holy places 
. However, these proposals are hardly anymore relevant today since all the parties directly involved reject territorial internationalization.


 The development of the attitude of the Holy See is revealing in this regard. In the past, the Vatican was in favour of territorial internationalization of the city of Jerusalem and in 1947 supported the corpus separatum solution. However, after the 1967 Six Day War, the Holy See adopted a different proposal which would leave the question of sovereignty to be agreed upon by the parties, but would call for a special internationally  guaranteed „statute“ (or „status“)  for Jerusalem. This status should involve geographical, individual and communal aspects: the recognition of Jerusalem’s sacredness (in particular of the Old City) and the obligation to preserve it both physically and demographically; equality of rights of all residents and freedom of access for all pilgrims; the right of the religious communities to function; and international guarantees for that regime 
.


Maybe the time has come for the EU too to abandon the corpus separatum idea, and adopt a more practical proposal. 

To conclude: the EU supports the ongoing negotiations on the permanent status, including those about Jerusalem. It may be assumed that the EU will accept whatever solution the parties may adopt, provided that free access and freedom of worship at the holy places are ensured.
 However, the EU seems still to favour a solution based on the corpus separatum  notion, namely, territorial internationalization of the city - a notion which is out of date.

V. Conclusion

The European Union has in certain areas contributed positively to the peace process in the Middle East 
. Thus, it has appointed an able special envoy to the area 
; it is prepared to participate in a system of guarantees 
; it is prepared to make suggestions in the search for a permanent settlement 
;  troops of its members participate in the various peace-keeping forces in the area – MFO 
, UNDOF and UNIFIL; the EU has played an important role in the multilateral working groups established after the 1991 Madrid Peace Conference, in particular it has been very active in the Regional Economic Development working group which it has chaired ( it is its  „gavelholder“); the EU has a counter-terrorism programme of assistance to the Palestinians 
 and has granted them considerable financial assistance in other spheres 
; it has initiated the Barcelona Process which may indirectly encourage the peace-making 
; it has decided to work for the termination of the economic boycott against Israel by the Arab States 
; it has even been said that at the origin of the secret negotiations in 1993 lay a research work funded by the EU.


However, on the subject of Jerusalem, the EU has not been helpful so far. As to its attitude with regard to the existing status of the city, it has completely adopted the Arab view. 

Moreover, it is possible  that the dispute between Israel and the Palestinians about the „Orient House“ would not have reached such intensity but for the inflammatory attitude of the EU. As to the future of the city, while supporting the negotiations between the parties, the EU still seems to prefer the corpus separatum solution which is unsuitable under the present circumstances.


However, the EU can contribute considerably to the search of a solution for the city, or different solutions for its various parts. In particular, it can serve as an inspiring precedent for models of compromise, in particular for a reduced relevance of territorial sovereignty as practised by the EU itself, and for the possibility of cooperation between neighbours without agreement on the exact location of the borders 
.
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